
We hope that you and your colleagues remain well during these challenging times.  Our thoughts are 

with you, your family and colleagues as we all deal with unprecedented disruption of our lives.  Above 

all, please stay safe. 

 We thought that we would provide you with an update on some developments regarding airports’ 

response to the pandemic. 

 You have probably seen emails from various industry groups regarding the attached guidance 

documents released by the FAA on Saturday.  These two documents address requests for waivers of 

landing fees or similar charges, requests (or demands) to close all or parts of an airport, health screening 

of passengers, and local “shelter-in-place” orders.    

 Also last week, Congress enacted the CARES Act, providing a range of financial relief measures for 

airports, airlines, and other businesses.  We will address that Act in a separate email later this week. 

 FAA Guidance Documents 

 FAA’s guidance documents are largely self-explanatory, however there are several items that are 

nuanced, and which we feel warrant additional analysis. 

 Deferral or Waiver of Airport Fees and Charges 

 Many sponsors are being asked to waive or defer rents and other airport fees.  The FAA’s guidance 

makes clear that airports may (but are not required to) defer the collection of rents and/or fees if 

justified by the circumstances and applied in a reasonable and non-discriminatory manner.   

 It is clear that FAA distinguishes a deferral of fees from a waiver of fees.  The FAA’s position is that a 

waiver of landing fees or rent (and, presumably any other fixed or variable charges) would be a violation 

of the grant assurance obligation to be self-sustaining.  But a sponsor may instead defer its collection of 

fees, as long as the fees continue to accrue and are payable in the future.  The guidance requires that 

interest be charged if fees are deferred into the next annual report period, and allows (not does not 

require) reasonable interest to be charged on shorted deferral periods.   

 This distinction – between waivers and deferrals – is consistent with the advice we have been giving but 

goes further to confirm sponsors’ flexibility in addressing deferral requests.  There are, however, several 

additional factors that sponsors should consider before deferring fees: 

 Deferring fees could trigger a default under your bond documents, including reducing net revenues 

available for debt service coverage or cash flow below required levels.  In many cases, a default may be 

triggered even where the sponsor has sufficient cash on hand in reserves because revenues (not 

reserves) must cover operating expenses and debt service plus coverage.  Even if a default is not 

immediately triggered, consider whether deferral could cause a default in the future. 

 Deferred payments, if received through a later “catch up” payment or payments, could become 

subject to disgorgement if the tenant files for bankruptcy within a certain time period, generally 

90 days, after payment.  The FAA’s guidance generally seems to treat a deferral as a loan, 

triggering other impacts if a tenant files for bankruptcy protection. 

 The guidance permits sponsors to condition fee deferrals on reasonable and not unjustly 

discriminatory terms.  Consider, for example, whether there is a policy need to protect local 



workers by requiring, as a condition of the fee concession, that entities pay living wages or 

retain a certain percentage of their workforce. 

 Evaluate whether the action or its impact requires notice to the municipal bond market. 

 Assess whether differences in the types of entities seeking relief (e.g., signatory vs. non-

signatory carriers, aeronautical v. non-aeronautical tenants) warrant different fee deferral 

programs.  For aeronautical tenants, it is critical to ensure that any difference in the relief is 

reasonable and not unjustly discriminatory.  While the federal prohibition on unjust 

discrimination applies only to aeronautical tenants, non-aeronautical tenants may be protected 

by analogous requirements under state or local law or ACDBE requirements. 

 We appreciate that many of our clients are under intense pressure from local officials and 

airport users to demonstrate solidarity with your tenants and partners by making financial 

concessions.  Consider, however, the actual impact any relief will have on your finances – 

especially since no one yet has a realistic sense of how long the present crisis will last.  Some 

airport tenants are eligible for the various federal relief funds, meaning that any concession you 

give may well have greater negative impact on your finances than the actual and symbolic value 

to the recipient. 

 It would be wise to consider whether a concession would constitute an impermissible gift of 

public funds or loan to a private sector enterprise under state law. 

 Any deferral agreement should include specific provisions to reflect the latest laws, orders, or 

guidance on COVID-19 issued by federal, state, or local authorities.  Given the fast-moving 

nature of governments’ responses to the pandemic, it may be prudent to explicitly subordinate 

the agreement to future changes in the law and grant assurances.  We also recommend that any 

deferral agreement expressly require the timely payment of PFCs, notwithstanding the deferral 

of other fees, and require acknowledgement of the fact that PFCs are airport funds held by 

airlines in trust for the airports. 

The FAA’s guidance does not address whether a sponsor may provide loans to tenants.  We recommend 

extreme caution in entertaining such loans, as they may subject airport sponsors to additional 

obligations or liability under state banking laws, and recovery may be limited or delayed in the event 

that an obligee files a petition for bankruptcy. 

 Finally, we emphasize there is no one-size-fits-all approach to many of these issues and caution against 

wholesale adoption of a policy developed by another airport.  It is important to consider your unique 

circumstances – which we are happy to discuss if you wish.   

 Airport Closure and Other Operating Restrictions 

 The FAA’s guidance also addresses a number of operational issues, including: closing all or portions of 

the airport, restricting retail and other non-aeronautical activities, restricting flight operations, requiring 

passenger health screening, providing additional overflow aircraft parking, responding to local shelter-

in-place orders, and using airports as shelters.   

  



The FAA’s guidance on each point is relatively brief and, without repeating each point, it is clear that the 

FAA will be more flexible than usual in considering closures, restrictions, or other measures imposed in 

response to the COVID-19 pandemic.  The guidance makes clear, however, that prior coordination with 

the FAA is required before adopting any measures that may affect aeronautical activities, including 

providing access to the airport by passengers, airlines, or other aircraft operators, as well as the safety 

of aircraft operations or ARFF capability.  This is consistent with the informal advice we have been 

receiving that restrictions on aeronautical activity will be viewed with far greater scrutiny than 

restrictions affecting landside operations. 

 FAA has been careful to avoid any absolute declarations of what is or is not permissible, leaving 

considerable uncertainty (and flexibility) to address a specific issue or emergency.  In general, we 

suggest you consider the following when trying to balance your federal obligations and local health 

concerns: 

 In addition to the federal obligations discussed in FAA’s guidance, examine the applicable leases, 

contracts, or other agreements to assess your total legal risk.  In particular, review any force 

majeure or similar clauses in these contracts to assess your contractual liability. 

 The guidance purports to require sponsors to seek FAA’s permission before implementing many 

measures.  As we have advised in other contexts, it is often difficult to decide whether to seek 

permission or forgiveness, and that is even more difficult here.  An additional consideration is 

the time it will take FAA to provide guidance in the current fast-moving crisis.  We continue to 

strongly recommend seeking FAA guidance before adopting any explicit limit on any 

aeronautical activity.  You probably have greater flexibility for actions that do not directly affect 

aeronautical activities but informal communications with the ADO and/or TSA officials remain 

prudent. 

 Consider the impacts of a proposed measure on all airport users to ensure that measures are 

non-discriminatory and reasonable.  Often, a solution that focuses on a specific problem will 

have unintended consequences on others.  Be prepared to revise and adjust measures after 

initial implementation to address unforeseen issues, and ensure flexibility to do so.  The key 

here is to retain your own flexibility to adapt to changing circumstances. 

CARES Act 

 On Friday, Congress enacted the CARES Act, providing a range of financial relief measures for airports, 

airlines, and other businesses.  Airport advocacy groups like ACI-NA and AAAE have provided thorough 

overviews of the Act, and I commend those to you.  Later this week, in response to inquiries from many 

of our clients, we are going to provide guidance on estimating your own relief payment and decisions 

that you will have to make in using these new funds.  

 As you begin to think about the new funding, it is important to recognize that the majority of funds 

made available to airports are not AIP grants.  Congress has been explicit that AIP requirements (other 

than prevailing wage provisions) do not apply and the funds may be used for any purpose for which 

airport revenue can be lawfully spent.  More on this later.  

  



The FAA will no doubt issue additional guidance in the coming days regarding how CARES Act funds will 

be disbursed and may be used by sponsors, and we recommend caution in programming these funds 

before such guidance is issued.  

 As always, we are available to discuss these or any other issues that you may be facing.  I think we have 

previously told all our clients that we are working remotely for the duration, but you can still reach us as 

normal – phone, cell or email.  Stay safe. 
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